I. INTRODUCTION
At its heart, the law of personal jurisdiction is simple and elegant. It is premised on two fundamental concepts that together establish the core of due process: connecting factors and reasonable expectations.
1
More specifically, to properly establish personal jurisdiction, connecting factors must link the defendant to the forum under circumstances that should invest the defendant with a reasonable expectation of being sued there.
Yet, despite this simple elegance, the United States Supreme Court has proven incapable of providing a coherent vision of the law of personal jurisdiction. In essence, the Court's fact-specific, case-by-case approach has produced an ever-widening doctrinal morass. As a consequence, the fundamental principles have been submerged beneath mechanistic formulas that are both too broad and too narrow and that, all too often, are open to subjective interpretations and applications. Moreover, the various "tests" are sometimes redundant in that they endorse alternative case-specific formulas that could easily be reduced to one test.
After carefully considering and critiquing the current body of 1. In my view, the due process standards of personal jurisdiction are not the proper vehicle through which to address questions of sovereignty or state power. Due process pertains to liberty, not to sovereignty. The sole constitutional issue in that context is whether a state could rationally conclude that the exercise of jurisdiction over a particular set of facts might rationally advance its interest in the protection of the health, safety, or welfare of its constituents. The sovereignty and liberty questions may be related, but they are not the same. In fact, the Court has made it clear that there was no independent sovereignty analysis in the determination of whether personal jurisdiction would be consistent with due process. jurisdictional doctrine, this Article suggests a return to fundamental principles. 2 To that end, I propose that the law of personal jurisdiction be codified in a statute that says more than "conform to due process" but does not resemble a highly formalistic, tailored long-arm statute. Rather, my proposed statute defines due process in a manner that captures the essence of personal jurisdiction at a principled level, providing a durable standard capable of application across a wide range of cases. Thus, the statute avoids the "mechanistic and 'transcendental nonsense' of legal formalism," 3 while offering effective guidance to the courts that would apply the statute. As such, the statute invites results that are premised on "predictable and nonsubjective conclusions." 4 Of course, all statutes are subject to judicial interpretation and the power of judicial review. That combination puts any statutory text at risk. Hence, my goal is not simply to propose a model statute but also to lay the foundation for a different way of thinking about the law of personal jurisdiction. In other words, my goal is to turn the Supreme Court back to the fundamental principles of due process.
The dominant academic view of the Supreme Court's personal jurisdiction jurisprudence is that it constitutes a body of decisions that have progressively fined-tuned the relevant doctrine through a selfcorrecting process of trial and error. 5 Scholarship tends to work around the edges of this process. Thus, there is a body of literature that attempts to organize the developed doctrine into useful subcategories; that argues in favor of or against various doctrinal developments; 7 and still another that focuses its attention on potential novel applications of established doctrine to emerging economic and social trends. 8 This scholarly endeavor is valuable indeed, in that it contributes to a better understanding of the courts' overall approach to the law of personal jurisdiction, thereby giving guidance to the legal profession and the scholarly community. I do something different. My goal is not to categorize, critique, or refine existing doctrine, but to challenge the idea that the Supreme Court's case-by-case approach to personal jurisdiction represents an arc of progress. In my view, all too often the Court's apparent refinements operate as detours from the fundamental principles at stake. The result is a clutter of doctrinal tests that is inconsistent with principle and confuses more than it informs.
In Part II, I briefly explore the traditional bases of jurisdiction and the Court's elaboration of the minimum contacts test in International Shoe Co. v . State of Washington. 9 Here, I show that both the traditional and minimum contacts approaches are premised largely on the existence of connecting factors and reasonable expectations. In short, each form operates (with one exception) from the perspective of fundamental principles unadorned by doctrinal explication. Part III shows how the Court's post-International Shoe jurisprudence has elevated fact-driven and case-specific doctrine over the underlying fundamental principles. This phenomenon is particularly apparent with respect to the purposeful availment requirement and with the standards applied to the stream-ofcommerce and effects tests. Here, I also examine some of the resulting confusion in lower courts. Part IV offers and defends a model statute that is designed to return personal jurisdiction to a fundamental- principles approach shorn of restrictive and redundant doctrine. Part V offers concluding remarks.
II. JURISDICTION PREMISED ON CONNECTING FACTORS AND REASONABLE EXPECTATIONS
The standards of personal jurisdiction have been shaped primarily by decisions of the Supreme Court. 10 Those decisions recognize two broad categories of circumstances under which jurisdiction may be exercised consistently with due process. The first category includes those exercises of jurisdiction that can be described as traditional, tracing their origins to at least the late nineteenth century. The second category includes those exercises of jurisdiction that fall within the general contours of the "minimum contacts" test.
A. The Traditional Category
The traditional bases of personal jurisdiction include domicile, voluntary appearance, consent to service of process, and physical presence. Each of these forms is consistent with the sovereignty principle announced in Pennoyer v. Neff. 11 There, the Court saw due process as reflecting a principle of "territoriality" under which a state had complete jurisdictional dominion within its territory but virtually none beyond its borders (with some exceptions).
12
When jurisdiction is asserted on one of these traditional bases-that were widely recognized at the time the Fourteenth Amendment was ratified in 1868-it categorically satisfies due process. 13 Territoriality aside, another way to describe the traditional bases is as a reflection of connecting factors and expectations that make the exercise of jurisdiction reasonable (and hence consistent with due process). The fit is not perfect, as we will see, but the parallels are significant. Thus, one's status as a domiciliary can be seen as a connecting factor that creates a reasonable expectation of being subject to suit within the state of domicile given the tangible and intangible benefits that flow from citizenship. Essentially, a domiciliary has consented to the jurisdictional authority of the state in which he is 10 domiciled. Similarly, a person who has voluntarily appeared in court or contractually consented to jurisdiction within the forum has, by so acting, created a connecting factor that leads inexorably to a reasonable expectation of forum-based jurisdiction.
The fit is not quite as comfortable with respect to persons or property found within the forum. Although this form of jurisdiction is premised on a rather obvious geographic connection with the forum, it is not equally obvious that the connection universally creates (or ought to be seen as creating) a reasonable expectation of jurisdiction within the forum.
14 One could argue that physical presence in the forum creates an expectation of jurisdiction based on Pennoyer's territoriality principle. But that is a circular argument in which due process is dependent on a legal abstraction. Certainly, an expectation of jurisdiction is not an inherent characteristic of one's temporary presence within the territory (or from the fact that property is temporarily located within the jurisdiction). The "reasonableness" of any such expectation might well depend on the nature of the presence and the relationship between that presence and the claim asserted.
In sum, certain traditional forms of jurisdiction, although based on a sovereignty principle, can be seen as reflective of the due process principles of connecting factors and reasonable expectations. Domicile, voluntary appearance, and consent all fall into this category. On the other hand, the category of persons or property found within the jurisdiction, at least when applied rigidly, may be inconsistent with the reasonable expectation principle.
B. Tradition Extended-Minimum Contacts
Whenever a defendant is sued in a place other than his domicile and whenever jurisdiction cannot be established on some other traditional bases, due process requires that there must be some indication that the defendant was otherwise on reasonable notice of the possibility of being sued there. Reasonable notice can be established either because he performed activities in that state or because his contacts with the state are such that the exercise of jurisdiction by a court of that state does not come as an unfair surprise to him. More specifically, in International Shoe Co. v In addition, the activities or contacts with the state must be related to the claim (specific jurisdiction) 21 or be so "continuous, substantial and systematic" that it is as if the nonresident defendant were "at home" there (general jurisdiction).
22
If these standards are satisfied, the exercise of jurisdiction is presumed to be reasonable, i.e., it is consistent with due process. A nonresident defendant may, however, rebut that presumption by a strong showing to the contrary. 445-46 (1952) . One can see general jurisdiction as an extension of the traditional basis of jurisdiction premised on domicile. In essence, the principle that jurisdiction is proper in the place of the defendant's domicile is expanded to say that, even when individuals or corporations are not formally "domiciled" in a state, if their activity there is continuous, substantial, and systematic, they may still be treated as if they were domiciled in that state, and the court may exercise general jurisdiction over them. Doing extensive activity in the forum state, however, is not considered a traditional basis of personal jurisdiction that, as such, does not require any fact-specific scrutiny to establish its consistency with due process and, therefore, its validity. A fact-specific analysis will always be required to find that, indeed, the activity done in the forum state is extensive and, by its very nature, a contact that should put the defendant on notice of the possibility of being haled into court there on any cause of action.
23. Asahi, 480 U.S. at 115-16; Nowak, 899 F. Supp. at 33. In Daimler AG v. Bauman, 134 S.Ct. 746, 762 n.19 (2014), a majority of the Court ruled that the "second step" reasonableness inquiry is superfluous in once the standards for general jurisdiction have been satisfied.
We can see then that both the traditional bases for asserting jurisdiction and the minimum contacts test share a salient characteristic in common-namely, they are both based on connecting factors that give rise to a reasonable expectation of being sued in the forum. ***** Since the decision in International Shoe, which focused more on fundamental principles than it did on the niceties of doctrine, the Supreme Court has gradually but steadily moved toward a technical and specialized approach to the law of personal jurisdiction, 24 , such that we can now think in terms of categories and subcategories of problems: activities in the forum, contracts with forum residents, tortious effects in the state, products liability cases, internet cases and so forth. To put it differently, the Court in International Shoe endorsed fundamental principles discovered in the case law from a somewhat removed perspective, and it described those fundamental principles in broad and nontechnical terms. Since International Shoe, however, the Court has moved from the fundamental principles approach to a form of line drawing that one might expect to find in an ever-morphing code. As will be discussed below, rather than serving the fundamental principles of due process, this fragmented, piecemeal discipline has often resulted in a disservice of the basic principles it sought to further.
III. PROBLEMS WITH THE CURRENT APPROACH TO PERSONAL JURISDICTION

A. The Ascendance of Doctrine
What came in the wake of International Shoe was a process of redirecting the fundamental principles approach into more specific doctrinal categories. Some of that process has been informative as to the basic reach of the model, and respectful of its fundamental principles. Other parts of the redirecting process, however, seem to have elevated doctrine over those principles, or at least have insinuated doctrine between the fundamental principles and the facts. involved a suit to enforce the provisions of a life insurance policy. The facts were simple. An insurance company from Texas solicited a reinsurance agreement with a resident of California via mail. The offer was accepted in California, and the insurance premiums were mailed from California to Texas, until the insured died. His mother, the beneficiary under the policy, filed a claim with the insurance company, but the company refused to pay. She then sued the company in a California state court, which upheld the exercise of personal jurisdiction over the insurance company and eventually entered a judgment in the plaintiff's favor. When the mother sought to enforce that judgment in Texas, however, Texas courts refused to give it full faith and credit on the theory that the California courts lacked jurisdiction over the Texas company.
26
The central issue before the Supreme Court was whether a single contact with the forum-the solicitation of one policy-could serve as a proper basis on which to exercise personal jurisdiction.
27
In fact, the Court in International Shoe had already given this question an affirmative response when it observed that a single act could be "deemed sufficient" to establish jurisdiction depending on the "nature and quality and the circumstances of [ to specify that a plaintiff's unilateral contacts with the forum are not relevant for purposes of establishing personal jurisdiction over a nonresident defendant. But was that really necessary? And was that actually the issue presented to the Court? As to the first question, the Court in International Shoe had made it clear that it is the defendant's contacts alone that are relevant to the minimum contacts analysis.
31
As to the second question, the essential issue in Hanson was whether the courts of Florida could exercise jurisdiction over a Delaware trustee of a trust whose settlor had moved to Florida after the creation of the trust.
32
The trustee continued to administer the trust on behalf of the Florida settlor for the following eight years. And the settlor exercised the power of appointment under the trust while in Florida. Still, the Court found that the trustee lacked minimum contacts with Florida sufficient to allow personal jurisdiction.
33
The Court, relying on International Shoe, described the due process standard as follows: "it is essential in each case that there be some act by which the defendant purposefully avails itself of the privilege of conducting activities within the forum State, thus invoking the benefits of protections of its laws." into a linguistic doctrinal trap.
35
In applying the new "purposeful-availment" test, the Court distinguished McGee by noting that, unlike the insurance company there, the trustee here had not performed any acts in the forum state that bore the same relationship to the trust as did the solicitation of the insurance contract at issue in McGee.
36
In fact, in the Court's view, the Florida proceeding could not be considered as one initiated to enforce an obligation arising from any privilege the nonresident defendant trustee had exercised in Florida. 37 Thus, according to the Court, the trustee had not "purposefully availed" itself of the benefits and protections of Florida law.
38
Of course, as noted above, this purposeful-availment requirement was a product of the Hanson Court's own creation and, most importantly, it was not an absolute precondition to making the exercise of personal jurisdiction consistent with due process.
Even if the Florida courts' judgment may have made it necessary for the Court to clarify the minimum contacts standards, in doing so, the Court unfortunately did just the opposite by creating confusion over the nature of the contacts that would qualify as meaningful. It is certainly not true that the trust company lacked meaningful connections with the state. Nor is it necessarily the case that the company could not have reasonably expected to be sued in Florida on a matter related to the trust. After all, the company was aware that the settlor had moved to Florida and continued to act as the trustee over the trust and to communicate with her in Florida with respect to trust business.
In his dissenting opinion, Justice Black argued that Florida had personal jurisdiction over the Delaware trustee.
39
He observed that the object of the controversy was whether the settlor had properly exercised her power to appoint beneficiaries under the precise trust being administered by the trustee. In fact, the litigation arose when the legatees, under the settlor's will, brought an action in the Florida courts seeking a determination as to whether this appointment was valid. 40 This disposition of her property had very close and substantial connections with Florida, since the settlor had appointed the beneficiaries in Florida and all of the beneficiaries lived there. Thus, Moreover, the trustee's burden of participating as a formal (and collateral) party to this dispute over the appointment would have been minimal at best. Justice Black's conclusion seems more consistent with International Shoe and the rationale behind the jurisdictional formula the Court there endorsed-a formula that considers the meaningful contacts of the nonresident defendant with the forum and that seeks to ensure that the exercise of jurisdiction does not come as an unfair surprise to the defendant. In other words, Justice Black was willing to attend to all of the connecting factors and expectations of the parties, while the majority, with its myopic focus on "purposeful availment," was not.
With the decision in Hanson, we see the beginning of a shift away from the fundamental principles that animated the decision in International Shoe toward a more technical and mechanistic approach to the details of doctrine.
43
With Hanson, the minimum contacts test began to lose its inherent coherence and strength. added a potential "exit" to the jurisdictional analysis under which a strong presumption of jurisdiction established by the connecting factors and the reasonable expectation arising of those factors could be rebutted under "compelling" circumstances. 45 In describing this standard the Court suggested that it would apply only when the defendant established "the unconstitutionality of" the exercise of jurisdiction by showing a severe impairment of the defendant's ability to defend or assert a counterclaim. 46 The Court's application of this additional consideration essentially replicated forum non conveniens analysis, strongly suggesting this element's redundancy. 47 The Court concluded, however, that the heavy presumption in favor of jurisdiction was not rebutted in the case before it. 48 Two years later, in Asahi Metal Industry Co. v. Superior Court, 49 a case that involved the enforcement of an indemnification agreement between two foreign entities, the Court applied the "unreasonableness" exit. In concluding that the exercise of jurisdiction would be unreasonable, the Court balanced the interests of the forum, the interest of the U.S. judicial system, potential foreign policy considerations, and the interests of the parties, 50 Again, the Court's analysis sounded more like a forum non conveniens analysis than one that focused on the basics of personal jurisdiction, that is, an analysis premised on connecting factors and reasonable expectations.
51
Nor did the Court's analysis in Asahi suggest that there was any fundamental unfairness in the exercise of jurisdiction in the case before it.
The net result of Burger King and Asahi is that even if a plaintiff satisfies the connecting factors and the reasonable expectation requirements, a court may decline to exercise jurisdiction under what is essentially a balancing of interests, including the court's own interest in the exercise of jurisdiction. 
Burnham
In 1977, the Court revisited the theme of personal jurisdiction and, specifically, quasi in rem jurisdiction, in Shaffer v. Heitner. 53 There, Heitner filed a shareholder's derivative suit in Delaware against the Greyhound Corporation, its officers, members of its board of directors, and one of its subsidiaries.
54
Heitner seized approximately 82,000 shares of Greyhound stock owned by twenty-one of the defendants in an attempt to establish quasi in rem jurisdiction over them in the Delaware court. However, the Supreme Court held that exercising jurisdiction would be inconsistent with due process because the property that was attached-i.e., the shares-was not related to the plaintiff's claims, and thus the minimum contacts test had not been satisfied. 55 Because these defendants had no apparent contacts with Delaware other than the shares that were attached, their contacts were insufficient to exercise personal jurisdiction consistent with due process.
56
Since the defendants could not reasonably expect to be haled into court in Delaware on claims unrelated to their contacts there, said the Court, the Delaware court's exercise of jurisdiction over them was inconsistent with the connectingfactors and reasonable-expectations principles of due process. 57 Thus, in Shaffer, the Court took the fundamental principles of International Shoe and extended them to a traditional basis of jurisdiction, i.e., the presence of the property within the forum state. In contrast to the Court's intervention in Hanson, which was not doctrinally necessary, the Court's taking of this case was appropriate to endorse a new approach to quasi in rem jurisdiction and to make that form of jurisdiction consistent with due process. The Court, however, failed to be adhere to this fundamental-rights approach and the rationale behind it when, a few years later, it decided Burnham v. Superior Court 58 and concluded that not all the traditional bases of personal jurisdiction need be consistent with the idea of connecting factors and reasonable expectations, i.e., with due process.
In Burnham, the nine Justices concluded that a California state court could exercise personal jurisdiction over a nonresident defendant who was in the state for only three days attending to matters unrelated to the pending action, because he was personally served with process while The Court's majority (the plurality and Justice White) believed that the exercise of this so-called tag jurisdiction did not violate the "'traditional notions of fair play and substantial justice'" 60 because, as the plurality puts it, "its validation is its pedigree." 61 Thus, the Court's majority failed to conform this traditional method of jurisdiction to the fundamental principles of due process and instead relied on "pedigree" as a substitute for those principles. In this sense, tag jurisdiction-at least until the Court revisits it-remains a fundamental-principles anomaly. The California Supreme Court had upheld the exercise of jurisdiction under the "effects test," the father having sent his daughter into California to live permanently with her mother.
65
In so ruling, the state high court explained why it thought that the father had purposefully availed himself of the benefits and protections of California law: 59. Id. Interestingly, however, Justice Brennan, commenting on Justice Scalia's reliance on historical precedents to justify transient jurisdiction in his concurring opinion, observed:
[R]eliance solely on historical pedigree . . . is foreclosed by our decisions in International Shoe Co. v [P]robably no parental act more fully invokes the benefits and protections of California law than that by which a parent permits his minor child to live in California. The parent thereby avails himself of the total panoply of the state's laws, institutions and resources-its police and fire protection, its school system, its hospital services, its recreational facilities, its libraries and museums, to mention only a few.
66
The U.S. Supreme Court reversed, concluding that Hanson's purposeful availment "requirement" had not been satisfied here.
67
The Court disagreed with the California Supreme Court's purposeful availment analysis in a single sentence placed in a footnote: "[I]n the circumstances presented here, these services provided by the State were essentially benefits to the child, not the father, and in any event were not benefits that appellant purposefully sought for himself."
68
The Kulko Court approached purposeful availment as a technical, non-contextual requirement. Instead of engaging in a realistic appraisal of the facts, as the California Supreme Court had done, the U.S. Supreme Court simply concluded, without elaboration, that it was the child that was benefitting from California laws and protections, not the father. Thus, the Kulko Court overlooked the meaningful contacts that the father had with California. In this way, Kulko is quite similar to Hanson in that the Court in both cases used a technical doctrine to avoid a realistic appraisal of the facts.
69
The Kulko Court further confused the law of jurisdiction by observing, "In light of our conclusion that appellant did not purposefully derive benefit from any activities relating to the State of California, it is apparent that the California Supreme Court's reliance on appellant's having caused an 'effect' in California was misplaced." 70 Here, the Court was referring to § 37 of the Restatement (Second) 69. It is possible that the Court tortured the standard of personal jurisdiction in order to advance a policy of fairness in the context of child-support proceedings. But even that instinct was misplaced, since the father in Kulko had in fact waived any objection to personal jurisdiction in the child-custody proceeding (as opposed to the child-custody aspect of the proceeding). Kulko, 436 U.S. at 88. Thus, any unfairness to the father in being required to defend the support proceeding would seem to have been misplaced. 70. Id. at 96.
RESTATEMENT (SECOND) OF CONFLICT OF LAWS § 37 (1971). Section 37 provides:
A state has power to exercise judicial jurisdiction over an individual who causes effects in the state by an act done elsewhere with respect to any cause of action arising from purposeful availment requirement. In fact, the test was specifically designed to embrace circumstances where purposeful availment could not logically be satisfied and yet where the exercise of jurisdiction would be consistent with due process.
72
By suggesting that purposeful availment was nonetheless a prerequisite to the effects test, the Kulko Court strayed further from the fundamentals of due process by allowing a court to deny the exercise of jurisdiction when due process would in fact be satisfied.
After Kulko, the case-by-case approach continued to erode the coherence and strength of the minimum contacts formula. In Calder v. Jones, 73 the Court applied the effects test in the context of an intentional tort. There, the Court held that California courts could exercise jurisdiction over nonresident defendant journalists who had written and edited a libelous story concerning the California activities of Jones, a California resident, knowing that Jones would feel the brunt of the harm there. 74 The Court explained:
The allegedly libelous story concerned the California activities of a California resident. It impugned the professionalism of an entertainer whose television career was centered in California. The article was drawn from California sources, and the brunt of the harm, in terms both of respondent's emotional distress and the injury to her professional reputation, was suffered in California. In sum, California is the focal point both of the story and of the harm suffered. Jurisdiction over petitioners is therefore proper in California based on the "effects" of their Florida conduct in California. . . .
[Petitioners'] intentional, and allegedly tortious, actions were expressly aimed at California. Petitioner South wrote and petitioner Calder edited an article that they knew would have a potentially devastating impact upon respondent. And they knew that the brunt of that injury would be felt by respondent in the State in which she lives and works and in which the National Enquirer has its largest circulation. Under the circumstances, petitioners must "reasonably anticipate being hauled into court there" to answer for the truth of the statements made in their article. If we were to take the above passage as merely descriptive of the Court's reasoning, it might be seen as an unremarkable application of the law of minimum contacts to the facts of the particular case. But if this passage is meant to signify the endorsement of a particular doctrinal model, it is troubling for two reasons.
First, it is completely unnecessary in light of the more general principles established in International Shoe. Clearly, both the writer and the editor who were sued in Calder had significant claim-related connections with California (as the above passage makes clear). These connecting factors should have led to an expectation of being subject to jurisdiction in a California court on a claim so closely tied to those connections. In other words, no special test was needed to establish jurisdiction under these facts.
Second, the doctrinal formula described by the Court is significantly narrower than the Restatement's version of the effects test. Under the Court's doctrinal formula, jurisdiction may be established under the effects test if: (1) the nonresident defendant had committed an intentional tort, (2) that was aimed at the forum State, and (3) with the knowledge that the plaintiff would feel the "brunt" of the harm in the forum State. 76 The effects test under the Restatement (Second) of Conflict of Laws, however, can be satisfied "when the defendant did not intend to cause the particular effect in the state but could reasonably have foreseen that it would result from his act done outside the state." 77 This formula includes no requirement of "aim" or "brunt;" nor is this formula limited to intentional torts. In this way, the Restatement version of the effects test more fully embraces the fundamental principles of due process since it calls for examinations of all meaningful contacts. The Calder formula, by contrast, is completely mechanical and, as such, inflexible and incapable of taking into account and measuring connections and expectations beyond the narrow contours of the doctrinal formula.
One possible response is to say that the Calder formula merely described a sufficient basis for asserting jurisdiction, not a necessary one. That would be a welcome reading, but it is unfortunately not the reading that a majority of lower federal courts have adopted. this sufficient-but-not-necessary reading of Calder were to be adopted, we would still be left with the "why-bother" question, i.e., why add to the doctrinal jargon if the basic standards would have been sufficient to resolve the questions presented? In short, Calder presents a classic example of the technicalities of doctrine supplanting the fundamental principles on which the doctrine is based.
Fundamental Principles Submerged: The Stream of Commerce Test
The "stream of commerce" doctrine provides yet another example of mechanistic doctrine deflecting the jurisdictional inquiry from the fundamental principles that ought to govern. Moreover, this example of the phenomenon is particularly troubling since "stream of commerce" is a completely redundant doctrine in that the effects test (as contemplated in the Restatement) is itself fully capable of embracing all the situations to which stream of commerce potentially applies. In fact, there is not a single stream of commerce decision that could not be fully and adequately resolved under the Restatement's effects test. In this sense, stream of commerce is a double-filtered deflection from the fundamental inquiry into due process.
The stream of commerce refers to the chain of distribution of a product that goes from the manufacturer to the ultimate consumer. A manufacturer producing a product in a state or foreign nation, and intentionally selling it through a chain of distribution that may employ exporters, importers, distributors and retailers, is considered to have purposefully affiliated itself with the state where the ultimate consumer is located and the injury occurs.
This test traces its roots to Gray v. American Radiator & Standard Sanitary Corp., a sensible 1961 decision by the Illinois Supreme Court that was premised largely on the fundamentals of due process and in which the phrase "stream of commerce" never appears. 79 In Gray, the plaintiff was injured when a water heater she purchased in Illinois exploded there, allegedly due to a defective safety valve. The valve was manufactured in Ohio and then shipped to Pennsylvania where it was placed on the water heater. The water heater was then shipped into Illinois for retail purchase. Plaintiff sued both the manufacturer of the water heater, a Pennsylvania company, and the manufacturer of the valve, an Ohio company, in an Illinois court. The valve manufacturer moved to quash service, arguing that it was not subject to personal jurisdiction in Illinois, as it did not do business there and had no registered agent for service there. 80 The trial court quashed service, but the Illinois Supreme Court reversed. 81 After holding that the Illinois long-arm statute was sufficiently broad to permit the exercise of jurisdiction over the valve manufacturer, the court turned to the question of whether the exercise of jurisdiction would comport with due process.
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Interestingly enough, the Illinois Supreme Court did not use the phrase "stream of commerce" nor did it purport to be creating a new jurisdictional doctrine. Rather, the court simply relied on fundamental principles derived from International Shoe and McGee, among other cases, to explain why the exercise of jurisdiction over the foreign manufacturer comported with due process:
In the case at bar defendant does not claim that the present use of its product in Illinois is an isolated instance. While the record does not disclose the volume of Titan's business or the territory in which appliances incorporating its valves are marketed, it is a reasonable inference that its commercial transactions, like those of other manufacturers, result in substantial use and consumption in this State. To the extent that its business may be directly affected by transactions occurring here it enjoys benefits from the laws of this State, and it has undoubtedly benefited, to a degree, from the protection which our law has given to the marketing of hot water heaters containing its valves. 83 Eventually, the Illinois Supreme Court's careful consideration of due process principles acquired the "stream of commerce" label. That label then evolved into a doctrine and, nearly twenty years after the decision in Gray, the U.S. Supreme Court, in World-Wide Volkswagen Corp. v. Woodson, 84 endorsed the doctrine by way of dicta:
The forum State does not exceed its powers under the Due Process Clause if it asserts personal jurisdiction over a corporation that delivers its products into the stream of commerce with the expectation that they will be purchased by consumers in the forum State. Given the fundamentals of the due process standard as embodied in the minimum contacts test, this endorsement would seem to have been completely superfluous. After all, the Illinois state court had properly understood International Shoe and applied it in a "stream of commerce" context, reaching the same result the official "stream of commerce" doctrine would have achieved.
Of course, the specific act or conduct sufficient to meet the due process requirement must be identified and described by a court applying the minimum contacts test, but this description need not, in itself, create new doctrine. If each such description creates a new jurisdictional doctrine or an offshoot of settled doctrine, the law of due process becomes nothing more than a complex web of fact-specific outcomes, further and further removed from the core principles of the due process standard. Under such an evolving-standards model, each fact-specific decision by the Supreme Court will inevitably offer new possibilities for gaps in the existing web, generating yet another neatly labeled jurisdictional doctrine.
A few years after World-Wide Volkswagen incanted the magic phrase "stream of commerce," the Court granted certiorari in Asahi Metal Industry Co. v. Superior Court 86 to resolve a conflict that had arisen in lower courts over the scope of what had become the stream-ofcommerce test. Some of those courts required that a manufacturer, whose goods reached the forum state through the stream of commerce, to have also taken some affirmative action to promote the sales of its products within that state, i.e., a so-called "plus factor."
87
Other courts did not require the plus factor.
88
The Supreme Court was unable to resolve the conflict and instead split four-to-four, with one Justice declining to address the question.
89
While the Asahi Court did not provide any direction to the lower courts as to the scope of the stream-of-commerce test, it did do one thing with respect to cases arising in this context. It made it clear that the unresolved question-plus or no plus?-was quintessentially technical and doctrinal, and not premised on the fundamental due process questions pertaining to connecting factors, expectations or, more majority opinion for the Court.
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The four-person plurality opinion authored by Justice Kennedy correctly observed that the stream of commerce test-which it called a "metaphor"-was not a substitute for due process analysis, but then went on to define stream of commerce in a manner that created a shield to any consideration of the due process fundamentals. 96 The plurality's definition of stream of commerce was concise, but virtually empty of content. In the words of the McIntyre plurality, "[t]he defendant's transmission of goods permits the exercise of jurisdiction only where the defendant can be said to have targeted the forum." 97 The "target" metaphor is left unexplained, though it seems akin to the "aim" element of the effects test. It would seem then that the plurality endorsed a narrow, doctrinal "metaphor" that, while not a "substitute" for due process analysis, operates to prevent a court from ever getting to a true due process analysis by creating a gate-keeping standard that prevents consideration of the fundamental fairness principles established in International Shoe. Similarly, Justice Breyer's concurring opinion adopted his own "single-sale" limitation on use of the stream-of-commerce approach, thereby obviating any need to look into the fundamental due process concerns triggered by the facts in such cases. 98 As Justice Ginsburg noted in her dissent:
McIntyre UK's regular attendance and exhibitions . . . was surely a purposeful step to reach customers for its products "anywhere in the United States." At least as purposeful was McIntyre UK's engagement of McIntyre America as the conduit for sales of McIntyre UK's machines to buyers "throughout the United States." Given McIntyre UK's endeavors to reach and profit from the United States market as a whole, Nicastro's suit, I would hold, has been brought in a forum entirely appropriate for the adjudication of his claim. He alleges that McIntyre UK's shear machine was defectively designed or manufactured and, as a result, caused injury to him at his workplace. The machine arrived in Nicastro's New Jersey workplace not randomly or fortuitously, but as a result of the U.S. connections and distribution system that McIntyre UK deliberately arranged. 99 Justice Ginsburg was right. International Shoe would have recognized these connecting factors as creating a reasonable expectation of a lawsuit in those forums where the marketing strategy succeeded and where a product-based injury occurred.
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Although her instinct was correct, Justice Ginsburg also took a misstep. Rather than focusing on the fundamental principles established in International Shoe, she then tried to fit the case into her own reformulation of the stream-of-commerce test, one with a "national contacts" overlay. Specifically, she noted:
In sum, McIntyre UK, by engaging McIntyre America to promote and sell its machines in the United States, "purposefully availed itself" of the United States market nationwide, not a market in a single State or a discrete collection of States. McIntyre UK thereby availed itself of the market of all States in which its products were sold by its exclusive distributor.
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One of the ironies of McIntyre is that the New Jersey state courts seemed to have understood the fundamental principles at stake, and displayed a stronger intuitive sense of their scope and operation of those principles 102 than did the Supreme Court. Unfortunately, the Justices of the Supreme Court appeared to be trapped in and confused by their own personalized tests and by the interpretations of their own interpretations. As a consequence, what was in fact a relatively simple case of a nonresident defendant whose commercial activities manifested its intent to affiliate itself through commercial activity in the forum state set the 100. Justice Ginsburg observed:
A foreign industrialist seeks to develop a market in the United States for machines it manufactures. It hopes to derive substantial revenue from sales it makes to United States purchasers. Where in the United States buyers reside does not matter to this manufacturer. Its goal is simply to sell as much as it can, wherever it can. It excludes no region or State from the market it wishes to reach. But, all things considered, it prefers to avoid products liability litigation in the United States. stage for yet further confusion and new doctrinal twists.
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In short, the New Jersey Supreme Court recognized what was obvious and fundamental, and thus got it right, but the U.S. Supreme Court, engaged in doctrinal contretemps, did not.
As noted above, stream of commerce is, in essence, a specialized version of the effects test. By manufacturing a product outside of the state and then placing it into the "stream of commerce" with the expectation and, indeed, the hope that it will reach the forum state, the manufacturer has caused a totally foreseeable effect in the forum state through activities undertaken elsewhere if the product in fact reaches that state and injures a consumer there. Not surprisingly, the Restatement therefore considers "stream of commerce" to be an expression of the effects test:
The causing of effects in a state by means of an act done outside the state is today a jurisdictional basis of immense importance. Many of the current court decisions involve this basis. It plays a particularly significant role in the area of product liability. A common situation is where a product is taken from one state to another and there causes injury or is the subject of some other claim as, for example, one for breach of warranty. The question then arises whether the state to which the product has been taken has judicial jurisdiction over, as the case may be, the out-of-state manufacturer, assembler, importer, distributor or ultimate seller. Frequently, the answer will be in the affirmative. 104 Thus, for the same reasons that the effects test (as contemplated by the Restatement) is a product of the fundamentals of due processconnecting factors and reasonable expectations-so, too, is the stream of commerce test. However, to the extent that either the effects test or the stream of commerce test operates as a mechanistic gatekeeper to the fundamental questions of due process, the test undermines the principles it should in fact serve.
From this review of the Supreme Court's post-International Shoe cases, it should now be clear that the increasing lack of any uniform rules, and the development of redundant, misguided, increasingly factspecific tests, have confused the Supreme Court as to the real scope of the minimum contacts test. As a consequence, the results have been often contradictory and inconsistent, and increasingly distant from the fundamental principles of due process. 
B. Doctrinal Confusion in State and Lower Federal Courts
The Post-Hanson Meaning of "Purposeful Availment"
The "purposeful availment" requirement established in Hanson has led not only to confusion, but also to the rejection of jurisdiction in cases where its exercise would comport with the due process principles endorsed in International Shoe. The decision of the California Supreme Court in Sibley v. Superior Court 105 provides an illustrative example. In that case, the question was whether an out-of-state guarantor on a contractual performance to be undertaken in California could be subjected to jurisdiction in a California court based simply on having caused an effect in the state. 106 The California Supreme Court held that despite the obvious effect caused by the guarantor-the guaranty led to a contract that was to be performed in California-jurisdiction could not be exercised over the nonresident guarantor.
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This is consistent with Hanson, since the guarantor had not sought any California benefit from the transaction or, stated differently, he had not "purposefully availed himself of the privilege of conducting business in California or of the benefits and protections of California laws." 108 In essence, Sibley applied "purposeful availment" literally, 109 thus creating a doctrinal limitation on jurisdiction wholly inconsistent with due process principles of connecting factors and reasonable expectations.
The decision in Sibley should not be seen as aberrational or a maverick. As recently as 2012, the Supreme Court of Kansas declared that "the 'effects' test in Calder does not, however, replace the need to demonstrate minimum contacts that constitute purposeful availmentthat is conduct by the non-resident defendant that invoked the benefits and protections of the state or was otherwise purposefully directed toward a state resident." 110 Under this approach, the effects test is rendered superfluous since whether it is satisfied, the jurisdictional decision must ultimately rest on the principle of "purposeful availment." While the Kansas court, to its credit, rejected a mechanical reliance on the "effects test," it then fell back on another mechanical test, namely, "purposeful availment." Hanson and its absolute "purposeful availment" requirement, has even infected the realm of statutory interpretation-to the extent that courts seek to interpret jurisdictional statutes so as to preserve their constitutionality. Thus, in Ehrenfeld v. Bin Mahfouz, 112 the New York Court of Appeals, interpreting the state's long-arm statute, imposed a type of purposeful availment requirement on the exercise of jurisdiction that excluded use of the effects test in situations where its application would have been totally consistent with due process. Hence, the doctrinal error of Hanson was imported into the statutory law of New York.
At the same time, other courts were construing "purposeful availment" to embrace jurisdiction premised on a nonresident defendant's causing an effect in the forum state. 113 Eventually, some courts came to recognize that the purposeful availment standard was, at best, incomplete since it did not encompass anything like the full range of jurisdiction permitted under the due process clause. 
The Effects Test
As I have noted, the measure of jurisdiction for activities taking place outside a state that cause an effect within the state should require no more than a straightforward application of the due process standards described by the Court in International Shoe. If that activity causes a foreseeable effect in the state, the party who engaged in that activity will likely have a reasonable expectation of being sued in the forum on a claim arising out of that effect. The Restatement version of the effects test was written to capture the wide range of possibilities that might arise in this context. 117 The doctrinal version of the effects test that has emerged from the decision in Calder v. Jones, 118 however, appears to be more circumscribed and less likely to embrace the full range of due process possibilities. As a consequence, plaintiffs are often denied access to a forum to which they are entitled.
Lower federal court opinions applying the effects test can be correctly described as including a "mixture of broad and narrow interpretations."
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As one court phrased it, in an obvious understatement, federal courts "have struggled somewhat with Calder's import." 120 The range of interpretations does, however, appear to share a common premise: the elements that the Calder Court identified as being sufficient to satisfy due process-i.e., an intentional tort, aimed at the forum, with the brunt of the harm felt there-have been transformed from the sufficient into the necessary. Hence, a set of circumstances under which due process was deemed to have been satisfied is now treated as defining the limits of due process. In this way, the doctrine has come to trump the constitutional due process standard.
Consistent with the foregoing, the Third Circuit has limited the effects test to the following circumstances:
The defendant committed an intentional tort; (2) The plaintiff felt the brunt of the harm in the forum such that the forum can be said to be the focal point of the harm suffered by the plaintiff as a result of that tort; (3) The defendant expressly aimed his tortious conduct at the forum such that the forum can be said to be the focal point of the tortious As to the first element, the First Circuit has taken even a narrower view and suggested that the effects test should be limited to defamation cases only.
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As to the third element, "aim," the Fifth Circuit requires that (1) the subject matter of and (2) the sources relied upon for the article to have been from the forum state.
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On the other hand, the Ninth Circuit has somewhat softened the edges of the second element, the "brunt" requirement, by demanding only a "foreseeable harm" in the forum. 124 At the same time, however, it has refused to apply the effects test to a contracts claim, 125 which is somewhat peculiar since the effects test was specifically designed to reflect personal jurisdiction decisions involving contracts.
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The one circuit court decision that appeared to adopt a more open-ended approach to the effects test has been limited by a subsequent decision of that same circuit. 127 Ironically, in some cases where the elements of the three-part effects test would be satisfied, a federal court will nonetheless conclude that the assertion of jurisdiction would violate due process, without reference to the effects test. . To be precise, it is not proper to talk about "purposeful availment" in a tort situation. As the Ninth Circuit has correctly indicated, in torts contexts it is more appropriate to say that, by committing the tort, the nonresident defendant "purposefully directs" his activity towards the forum State, rather than saying that he "purposefully avails" himself of the benefit and protection of the laws of the state. Yahoo! Inc. assertion of jurisdiction was premised on the theory that the defendant should have known that his actions would have an adverse impact on the motion picture industry located in that state.
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In ruling that jurisdiction could not be asserted consistently with due process, the California Supreme Court relied largely on federal precedents interpreting the scope of the effects test, and in so doing, endorsed the Third Circuit's three-part formula. 137 The specific issue before the California Supreme Court was whether the "aim" prong of the test could be satisfied by the mere knowledge that the posting would have an adverse effect in California. 138 The court concluded that mere knowledge was insufficient to satisfy that prong. 139 Thus, the California Supreme Court participated in the refinement of a doctrine-knowledge does not satisfy aim-that is ever more precise and yet ever more removed from the fundamental due process inquiry.
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As one might infer from the Pavlovich decision, the case-by-case method can be expected to give rise to yet further doctrinal complications in cases involving the internet. While beyond the scope of this discussion, it is fair to note that jurisdictional law relating to the internet, like the effects test itself, tends to deflect the jurisdictional consideration away from the fundamentals of due process and into the technicalities of the "Zippo" doctrine 141 and other like "refinements" on the law of jurisdiction.
The Stream of Commerce Test
The stream of commerce test has provided a considerable source of confusion in lower federal courts. As one commentator observed, Personal jurisdiction analysis now varies depending on which circuit a litigant files in. If a plaintiff is savvy enough to pick a circuit embracing Brennan's foreseeability view, minimum contacts will likely be found. This is particularly true where that same jurisdiction, after finding "purposeful conduct" then transfers the burden to the defendant to demonstrate "unfairness." Conversely, if a plaintiff files in the First, Fourth, Sixth, or Eleventh Circuits, a finding of personal jurisdiction may be less likely, given the same facts, because those circuits employ the O'Connor test requiring a much more specialized showing to reach "purposeful conduct." 142 Prior to the 2011 decision in McIntyre, the First, 143 Fourth, 144 and Sixth, 145 Circuits had adopted the O'Connor stream of commerce plus test, while the Fifth, 146 Seventh, 147 and Eighth 148 Circuits opted for Brennan's pure stream of commerce formula. 149 Other federal circuit courts declined to decide the issue and instead used both tests, as well as Justice Stevens' alternate approach. 150 Panels in the Eleventh Circuit have both adopted and declined to adopt the plus test. 151 At least one circuit has noted the substantial confusion over the content of the doctrine.
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Federal district courts are in an equal state of disarray 153 and as I have noted, the decision in McIntyre did nothing to allay that confusion.
Not surprisingly, state courts have also struggled with the stream of commerce concept. Some have adopted the stream of commerce plus test, 154 sometimes leading to results that fly in the face of fundamental due process principles. 155 Others have adopted the Brennan model. 156 Still others have declined to resolve the question altogether. 157 In addition, various state courts have come up with their own unique formulations of the doctrine. Here are a few examples of those variations with rising and falling levels of specificity and generality:
It is sufficient that, as here, the defendant purposefully sets his product or his designs into the stream of commerce, knowing or having reason to know that they will reach the forum state and that they create a potential risk of injury.
(Alaska Supreme Court)
This court has decided that purposeful minimum contacts are established when an out-of-state manufacturer places its products in the stream of interstate commerce, because under those circumstances it is fair to charge the manufacturer with knowledge that its conduct might have consequences in another state. 159 (Washington Supreme Court)
[I]njuries were caused by products introduced into the stream of commerce by defendants whose primary interest was to benefit economically from their use in other states. Correspondingly, the forum states had an overriding interest in the protection of their citizens from injuries resulting from the use of these products. 160 (Hawai'i Supreme Court)
In placing their goods in the flow of interstate commerce, the respondents must have had the reasonable expectation that such items would be shipped indiscriminately throughout the United States. If dangerously defective goods are placed in the interstate flow of commerce, those whose negligence created the defect should be prepared to defend themselves wherever injury should occur.
(Idaho Supreme Court)
The critical point here is that the stream of commerce test has no set meaning in federal or state courts and it has no apparent utility that could not be achieved more effectively by reference to the fundamental standards of due process (or by application of the effects test). Moreover, given its elasticity, it necessarily invites an arbitrary pattern of results that violate fundamental principles of due process.
A Lesson from Tailored Long-Arm Statutes
Tailored long-arm statutes provide relatively detailed specifications of the circumstances under which a court may exercise personal jurisdiction. As a consequence, one might think that the relatively precise guidance provided by such statutes would eliminate the neverending layering of doctrine upon doctrine caused by the case-by-case minimum contacts approach. Yet this has not been so for three reasons. First, if jurisdiction is to be exercised, the application of a tailored longarm statute is merely a prelude to the application of due process, not a substitute. Thus, any application of a long-arm statute must still be tested against the Due Process Clause. Second, as noted above, in an effort to capture the fact-specific rulings of due process doctrine, states find themselves in a never-ending process of amending and interpreting their long-arm statutes. Thus, case-by-case due process doctrine constantly invades the territory of the tailored long-arm statute and often end up distorting their wording and original rationales. This is especially true in those states that do not interpret their tailored long-arm statutes as embracing the full extent of due process. 162 Finally, the highly specified nature of a tailored long-arm statute operates much like fact-specific doctrine in that it deflects courts from a direct consideration of the fundamental due process principles at stake in the personal jurisdiction analysis, and instead focuses a court's attention on the technicalities of the statutory specifications.
The struggle to conform Georgia's tailored long-arm statute to modern reality is instructive.
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Section 9-10-91(2) of the Georgia longarm statute provides Georgia courts the authority to exercise jurisdiction over a nonresident defendant who "[c]ommits a tortious act or omission within this State. . . ." Georgia courts initially interpreted this statutory language as not covering tortious acts committed outside the state. 164 In response, the legislature added subsection (3) to § 9-10-91, expressly vesting Georgia courts with the power to exercise jurisdiction over a nonresident defendant who caused an effect in the state by a tortious act or omission committed outside the state "if the tortfeasor regularly does or solicits business, or engages in any other persistent course of conduct, 163 . The current Georgia long-arm statute provides:
A court of this state may exercise personal jurisdiction over any nonresident or his or her executor or administrator, as to a cause of action arising from any of the acts, omissions, ownership, use, or possession enumerated in this Code section, in the same manner as if he or she were a resident of this state, if in person or through an agent, he or she:
(1) Transacts any business within this state; (2) Commits a tortious act or omission within this state, except as to a cause of action for defamation of character arising from the act; (3) Commits a tortious injury in this state caused by an act or omission outside this state if the tortfeasor regularly does or solicits business, or engages in any other persistent course of conduct, or derives substantial revenue from goods used or consumed or services rendered in this state; (4) Owns, uses, or possesses any real property situated within this state; or (5) With respect to proceedings for divorce, separate maintenance, annulment, or other domestic relations action or with respect to an independent action for support of dependents, maintains a matrimonial domicile in this state at the time of the commencement of this action or, if the defendant resided in this state preceding the commencement of the action, whether cohabiting during that time or not, notwithstanding the subsequent departure of one of the original parties from this state and as to all obligations arising from alimony, child support, apportionment of debt, or real or personal property orders or agreements, if one party to the marital relationship continues to reside in this state. This paragraph shall not change the residency requirement for filing an action for divorce. or derives substantial revenue from goods used or consumed or services rendered in this state." 165 In a case interpreting both sections, and despite the text of subsection (2), the Georgia Supreme Court, somewhat oddly, held that both subsections (2) and (3) permitted the exercise of jurisdiction over defendants who had committed tortious acts or omissions outside the state. 166 The state high court later revisited that decision and returned to a "literal construction" of § 9-10-91, ruling that only subsection (3) permitted the exercise of jurisdiction when the tortious act occurred outside the state.
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While interpreting subsections (2) and (3) of § 9-10-91, Georgia courts were also busy interpreting subdivision (1) of the same statute and held that that provision, which was triggered when a nonresident defendant transacted "any business within the state," applied only in contract cases or where the nonresident defendant was physically present within the state. The Georgia courts reached this conclusion even though the text of the statute did not literally impose either requirement. The Georgia Supreme Court agreed that neither subsection (2) nor (3) was satisfied under the facts presented, but concluded that subsection (1)-the transacting business section-could be used in tort cases since it vested Georgia courts with jurisdiction to the full extent permitted by due process of law.
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The serpentine interpretation of the Georgia long-arm statute is instructive.
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A tailored long-arm statute operates in much the same 165 . GA CODE ANN. § 9-10-91(3) (West 2014 fashion as judge-made doctrine. The focus of the jurisdictional inquiry is deflected from the fundamentals of due process-connecting factors and reasonable expectations-and centers instead on the details of the text and on judicial interpretations and re-interpretations of that text. Instead of attending to fundamental principles, courts and litigants fight over the words, the gaps between words, and the inconsistencies that form within any body of interpretation. Hence, while a tailored longarm statute may seem like a path to clarity, the opposite has often been true.
We can observe these same patterns and interpretive stretches in other states that have not construed their long-arm statutes as going to the full extent of due process. For example, in West Virginia, a commentary on the West Virginia's long-arm statute expands the scope of the term "business" to include noncommercial activities:
To assume that the legislature intended W.Va. Code § 56-3-33 to apply only to commercial activities of unincorporated businesses would be to apply an unduly limited meaning to that phrase. The term "business" need not necessarily imply an activity tinged with commercial aspects; it is enough if the activity undertaken by the non-resident defendant is such that the non-resident can or should expect to derive a benefit therefrom. The non-resident defendant's activity must be purposeful but it need not be intimately intertwined with the defendant's livelihood.
173
It is, however, hard to describe "business," as an activity from which the nonresident defendant might gain only a moral or personal benefit. 174 Still, such noncommercial activity would seem to be covered by the West Virginia long-arm statute, as explained by the relevant commentary. 175 However, in a way, all of this is beside the point, for whether a particular form of activity can be properly characterized as a "business" has no bearing on whether that activity represents a dueprocess-sufficient connecting factor with the forum. where the Wisconsin Supreme Court confronted the text of its long-arm statute in the context of a products liability suit. Kopke, a truck driver, was injured when he opened a cargo container in Neenah, Wisconsin. The injury occurred when a pallet loaded with paper fell out of the container and landed on him. L'Arciere, an employee-owned Italian cooperative, had loaded the pallet into the cargo container in Italy. Kopke brought a personal injury claim against L'Arciere and others in a Wisconsin state court. L'Arciere moved to dismiss for lack of personal jurisdiction. The County Circuit Court denied this motion and ruled that L'Arciere's acts of stabilizing the products being shipped by surrounding the product with air bags, and installing bracing beams and boards into the cargo container, brought the defendant within the scope of section 4(b) of state's the long-arm statute and that the exercise of jurisdiction was consistent with due process. L'Arciere's appeal was eventually certified to the state Supreme Court. 177 The Wisconsin long-arm statute, § 801.05(4), authorized the exercise of personal jurisdiction over nonresidents whose act or omission committed outside of Wisconsin gives rise to an injury within the state under specified circumstances:
A court of this state having jurisdiction of the subject matter has jurisdiction over a person served in an action pursuant to § 801.11 under any of the following circumstances:
. . . The critical issue was whether L'Arciere had "processed" products, materials, or things that were used or consumed within Wisconsin.
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As the State Supreme Court phrased it, "The question presented is, therefore, whether the word 'process' means to bring about a physical transformation upon the products, materials, or things themselves, as urged by L'Arciere . . . or whether process is a broader term," i.e., one that would include the preparation of goods for transit.
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In concluding that the latter, more inclusive definition was more consistent with the goals of the long-arm statute, the state high court relied on an earlier decision by the The verb "to process" certainly may refer to the narrower concept of preparing something in the sense of manufacturing it. However, it also has the broader definitions of subjecting something to a particular system of handling to effect a particular result and preparing something for market or other commercial use by subjecting it to a process. See Webster's Third New International Dictionary of the English Language (1963).
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With that broad interpretation as its guide, the Wisconsin Supreme Court concluded that the loading activities engaged in by L'Arciere fell within the scope of § 801.05(4)(b) as a form of processing.
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In so ruling the court rejected the reasoning of the Fifth Circuit construing a virtually identical Florida statute as pertaining only to the process of manufacturing and thus excluded activities pertaining to the shipment of the goods.
184
The Wisconsin court explained the differing conclusions as being the product of different interpretive principles.
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The court also found that the exercise of jurisdiction over L'Arciere was consistent with due process, applying Justice Brennan's pure stream of commerce model.
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Given the broad interpretation employed by the Wisconsin Supreme Court, the Wisconsin long-arm statute did not prevent the court from examining the fundamentals of due process (albeit through the misdirected lens of the stream of commerce test Circuit case was, however, quite different. 187 The Fifth Circuit's interpretation of the statute blocked any consideration of fundamental due process principles. On the one hand, the interpretation adopted by the Wisconsin Supreme Court seems to be a bit of a stretch. On the other hand, it seems unlikely that the Florida legislature intended to draw the manufacturer-shipper distinction that the language of the statute suggests. The simple point is this: Whether the "product, material, or things" were "processed," has virtually nothing to do with connecting factors, expectations, or fundamental principles of fairness and justice, which should have instead engaged the court.
III. PROPOSAL: A FUNDAMENTAL-PRINCIPLES DUE PROCESS STATUTE
With a broader perspective of the subject, this Article posits that a legislative intervention-at both the state and federal levels-would better address the topic and significantly reduce current inconsistencies and confusion, than continuing to rely upon an increasingly disjointed case-by-case approach. Indeed, immediately after International Shoe, state and federal legislative bodies might have stepped in and adopted statutes that articulated the basic ideas contained in that opinion, thus offering a stable, principled approach to answering many of the issues that the Court had to later confront on a case-by-case basis, not always successfully, as the Court itself recently admitted.
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As I noted in the introduction, all statutes are subject to judicial interpretation and judicial review. Hence, the Supreme Court will have the final say as to the constitutionally permissible scope of any proposed statute. It is possible that the Court will insist on enforcing its doctrinal approach to personal jurisdiction but it is also possible that the guidance from the statute will assist the Court in redirecting its analysis back to the fundamental principles of due process.
My statute takes a middle course between an open-ended due process type statute and the typical tailored long-arm statute. I reject the due process type because it provides too little guidance and it would generate the same problems that the Supreme Court has created in interpreting the Due Process Clause. I also reject the tailored long-arm statute for the reasons offered in Part III.B.4. This is because tailored long-arm statutes incorporate the misguided case-by-case doctrine of due process and therefore are not premised on a durable standard capable of application to a wide range of cases. My statute is intended to articulate precisely such a durable standard without the baggage of the Court's mechanistic formulas or the acrobatics that state courts exercise in interpreting their long-arm statutes.
A. Proposed Statute
My proposed statute, which is addressed to Congress and state legislatures, 189 reads as follows: Section 1. The district courts may exercise personal jurisdiction over an individual or entity not a resident of the state in which the court is located when the individual or entity has engaged in activities in that state or outside that state that have caused effects therein, when those in-state activities or in-state effects are such as to give that individual or entity a reasonable expectation of being sued in that state. A "reasonable expectation of being sued in the forum" shall take account of both the quality and quantity of the contacts, including the relationship or lack thereof between those contacts and the plaintiff's claims.
Section 2. The district courts may not decline the exercise of jurisdiction provided under Section 1 of this Title unless authorized to do so by Congress.
B. Commentary to the Proposed Statute
Section 1
This section is premised on the due process principles of connecting factors and reasonable expectations arising from those connections. This standard does not draw any distinction between the traditional and minimum contacts bases of jurisdiction. Nor does it draw a distinction between general and specific jurisdiction; nor among the various subcategories of doctrine developed over the past several decades, e.g., purposeful availment, effect test, stream of commerce, etc. Rather, this Section asks a simple and direct question and, at the same time, encompasses a wide range of jurisdictional possibilities, all traceable to the fundamental principles of due process. 189 . The text of the statute is directed toward its application in the federal judicial system. The text, however, could be easily revised to make it applicable in state courts.
As discussed herein, most of the Supreme Court's major decisions on personal jurisdiction could be resolved and explained by reference to this elegant standard. For example, the activities of the International Shoe Company in the State of Washington were of such a nature to give that company reasonable expectation of a suit in the forum based on those contacts. Similarly, the contractual relationships in McGee and Burger King were sufficiently connected to the forum state to give the parties to the contracts a reasonable expectation of suit in the forum on claims arising from those contacts. Even the decision in Calder can be explained as premised on the nonresident defendants' connections with the forum state, such connections giving rise to a reasonable expectation of suit in the forum. The Section 1 standard also explains the denial of jurisdiction in World Wide Volkswagen and Shaffer, where the absence of meaningful factors connecting the nonresident defendants with the forum indicated the absence of a reasonable expectation of suit against them in that forum.
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Section 1 would eliminate tag jurisdiction.
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It would not overrule Burnham, but it would eliminate a district court's authority to exercise the jurisdiction otherwise permitted by Burnham.
Undoubtedly, there is some tension between this standard and some of the Court's decisions, at least if those decisions are examined under the Fourteenth Amendment perspective. This might occur in a federal forum under the standards of Federal Rule of Civil Procedure 4(k)(1)(A), or in a state forum that has adopted my proposed statute. Certainly, the results in Hanson, Kulko, and McIntyre can be seen as inconsistent with the standard described in Section 1. This is because in those cases the Court insinuated an artificial test between the fundamental principle and the facts. Thus, in these cases, the personal jurisdiction analysis was driven by irrelevant questions. Of course, it is possible that the current Court would insist on a continuation of this practice, thus rendering Section 1 ineffective and potentially unconstitutional. But it is also possible that the Court would accept an invitation from Congress to reconsider its personal jurisdiction jurisprudence from the more principled perspective provided in Section 1.
With respect to the exercise of personal jurisdiction by federal courts, the Fourteenth Amendment constitutional issue should disappear, since the exercise of jurisdiction by federal courts is constrained by the due process clause of the Fifth Amendment. In other words, the exercise of personal jurisdiction here would not present a question of jurisdiction under Federal Rule of Civil Procedure 4(k)(1)(A), which incorporates the Fourteenth Amendment, but would under Federal Rule of Civil Procedure 4(k)(1)(C), which vests federal courts with personal jurisdiction pursuant to a congressionally enacted statute. Under these circumstances, the constitutionality of any application of Section 1 would look at the connecting factors between the nonresident defendant and the United States as a whole.
Given the foregoing, it is quite likely that under the proposed statute a federal court would be able to exercise personal jurisdiction in cases presenting fact-patterns similar to those in Hanson, Kulko, and McIntyre. In McIntyre, for example, the foreign manufacturer clearly had contacts with the United States as a whole, since it targeted the entire North American market, and those contacts were certainly sufficient to establish a reasonable expectation of suit in the United States premised on effects of that marketing felt there. Under Section 1, Justice Ginsburg's analysis in McIntyre would be unassailable, since the standard would be, in fact, national contacts as a matter of the Fifth Amendment due process clause.
Although Section 1 does not expressly reference the traditional grounds of jurisdiction, as I have explained, most of them are encompassed by its standard. 192 For example, an individual who is domiciled in the state in which the court is located will be subject to the jurisdiction in that state since domicile in a state creates a reasonable expectation of suit there, given both the quality and quantity of the defendant's contacts with the forum. In other words, domicile is a meaningful contact that gives the defendant a reasonable expectation of suit in the forum. 193 Similarly, consent to jurisdiction in a forum inherently creates a connection with the forum that leads to reasonable expectation of suit there.
Section 2
The purpose of Section 2 is to replace the "unreasonableness" exit of the personal jurisdiction analysis with a legislatively defined and carefully circumscribed forum non conveniens doctrine. 194 proposed the adoption of precisely such a forum non conveniens statute.
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That statute is essentially a companion to my proposed personal jurisdiction statute. The combined goal of these proposed statutes is to define the scope of personal jurisdiction and to provide guidance as to the limited circumstances under which a court may decline the exercise of an otherwise legitimate exercise of jurisdiction. ***** The above proposed personal jurisdiction statute fully incorporates the fundamental principles of due process recognized by the Court in International Shoe. It also embraces the traditional grounds of jurisdiction, but only to the extent that those traditional grounds are consistent with International Shoe's individual-rights conception of the due process of law. Moreover, its application requires no mechanistic formulas, nor any doctrinal tests other than those that focus on the 1. In any civil action of which a district court has original jurisdiction, the district court may stay or dismiss the action under the doctrine of forum non conveniens only if: a. The defendant files a timely motion to dismiss on grounds of forum non conveniens, such timeliness to be measured under the standards applicable to a motion under Federal Rule of Civil Procedure 12(b)(2), but for good cause shown, the court may extend the period set forth in this Section for the filing a (sic) forum non conveniens motions: and b. The moving party demonstrates and the district court finds that there is an available alternate forum with jurisdiction over the action and the defendants, that, as a practical matter, the plaintiff will have access to that forum, that such forum provides a suitable substantive remedy for the claim or claims asserted by the plaintiff, and that such forum adheres to the fundamental standards of due process; and c. The district court finds that the available alternate forum provides a substantially more suitable forum for the adjudication of the claim or action, and that the maintenance of the claim or action in the district court would impose substantial injustice on the moving party. 2. For good cause shown, the court may extend the period set forth in Section 1a for the filing a forum non conveniens motion. 3. If the district court finds that the standards in Section 1 have been satisfied, it may stay or dismiss the claim or action on any condition it deems just. Such conditions may include the defendant's waiver of any statute of limitation or lack of jurisdiction defense he might otherwise have in the alternate forum. 4. When granting a motion to dismiss an action on forum non conveniens grounds, the district court shall retain jurisdiction to enforce its dismissal order and any related stipulations or conditions attached thereto. 5. A court that grants or denies a motion to stay or dismiss an action pursuant to this statute shall set forth specific findings of fact and conclusions of law supporting the court's order. 6. An order granting or denying a motion to dismiss on forum non conveniens grounds is immediately appealable. The findings of fact shall be reviewed under a clearly erroneous standard. The conclusions of law shall be reviewed under de novo standard.
forum-relating connecting factors and the reasonable expectations that make the exercise of jurisdiction reasonable.
While courts will be required to apply this statute in specific factual contexts, those applications should not operate as an invitation to create new doctrine or rewrite the statute, as has occurred with so many state long-arm statutes. Rather, those applications should provide no more than exemplars of what a particular court did under a particular set of facts, consistent with the specific language of the statute. To be sure, the perceived wisdom of those particular applications may well influence the direction of statutory interpretation, but the critical question must always be whether the application respects the fundamental principles of due process.
IV. CONCLUSION
In 1966, von Mehren and Trautman had identified problems with the then emerging personal jurisdiction formula that became even more evident in the years that followed.
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At that time, they predicted that significant changes were going to occur and that, among those changes, a less mechanistic and more effective methodology would emerge. 197 Instead, under the guidance of the Supreme Court, quite the opposite has occurred.
The importance of personal jurisdiction cannot be overstated. As noted earlier, personal jurisdiction is deeply intertwined with the litigants' due process rights. Also, the outcome of cases is significantly influenced, if not entirely determined, by decisions on jurisdiction and choice of law, with the latter often deeply influenced by the former.
Those who are skeptical of rules might raise questions as to whether a statute would really solve the issues that the Court's standards have thus far not been able to solve. Indeed, even after a statute is passed, judges would still be the ones who interpret and apply it. The proposed statute and its underlying ideas and principles, however, would not generate the same problems that the current personal jurisdiction judge-made formula is generating because it will carefully guide judges through a crisp analysis.
Indeed, by endorsing the clear and straightforward formula of connecting factors and the reasonable expectations to which those factors can give rise, the proposed statute reminds courts that the jurisdictional inquiry is a fact-specific analysis and that no more specific doctrinal test is needed to decide when meaningful connections with the forum state give rise to a reasonable expectation of being sued there. True, judges might view facts differently. However, the basic idea is that for the exercise of personal jurisdiction to be consistent with due process, it should be reasonably expected by the defendant based on his or her meaningful contacts with the forum. At least that is the right question to ask. The proposed personal jurisdiction statute would not be the first jurisdictional statute to provide clear and effective guidance to federal courts. Indeed, 28 U.S.C. § 1367 governing supplemental jurisdiction can be considered illustrative in this respect. When § 1367 was adopted, in 1990, courts were confused as to when they could properly exercise supplemental jurisdiction, for the Court's earlier opinions 198 had left some questions unanswered.
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Congress decided to intervene by passing § 1367. Subsections (a) and (c) of that statute adopt a fundamental principles approach to supplemental jurisdiction that, through general formula-"claims that are so related . . . that they form part of the same case or controversy under Article III"-and general criteria that a court might consider to "decline to exercise supplemental jurisdiction"-gives courts sufficient guidance as to the scope of the standards, avoiding the need for further doctrinal developments. 200 The guidance that the statute offered under subsections (a) and (c) was indeed effective, for the Court has not had to revisit the related issues again. On the other hand, the Court's intervention was necessary to clarify the scope of subsection (b) of the same statute, 201 which, unlike the other two provisions, had been framed in the tailored-long-armstatute style. Learning from that experience, the proposed personal jurisdiction statute mirrors the format of subsections (a) and (c) of the supplemental jurisdiction statute and as a result provides a durable standard capable of application across a wide range of cases.
